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Executive Summary


We are pleased to respond to the CMA’s call for inputs on the ‘loyalty penalty’ super-complaint
by Citizens Advice. With almost 30 million customers, and more than 620 stores on the high street,
our Consumer division is the largest provider of consumer mobile and fixed broadband
communications services in the UK. We operate through three brands, BT, EE and Plusnet, each
of which is tailored to different customer needs.



The retail markets we operate in are fiercely competitive, prices are low, innovation is constant
and customer satisfaction is high. The telecommunications industry is making significant
investments in delivering the digital communications infrastructure for the UK, improving
connectivity for all consumers and benefitting society as a whole. A stable and predictable
regulatory environment that promotes effective competition is important for investors’
confidence in the market. At BT, EE and Plusnet, we are constantly striving to offer great service
and innovative products. We led the roll out of 4G services and are at the forefront of 5G
investment and we have taken the lead in bringing superfast broadband to millions of customers.
Since 2017, we have been answering 100% of EE’s customer calls in the UK and Ireland and we are
committed to extending this to BT by 2020.



Consumers have a high degree of protection not only through general consumer law, primarily
the Consumer Rights Act 2015, but also through specific sectoral regulation devised and enforced
by Ofcom. These rules are primarily found in Ofcom’s General Conditions of Entitlement with
reference to the Communications Act 2003. These rules regulate matters such as contract
duration, transparency of terms, fairness of termination procedures and billing integrity. Ofcom
is a very active regulator.



The super-complaint raises concerns around the outcomes for any customers who remain with
the same provider for a long time beyond their minimum contract period and challenges the
fairness of differential pricing. It also calls out that it may be difficult for vulnerable customers to
engage in telecommunications markets.



Whilst we appreciate that as a matter of policy some may view it desirable for there not only to
be equal opportunity to engage but also equal outcomes in markets, price differentiation is an
outcome of these competitive markets. It is wrong to characterise differential pricing as some
form of ‘scam’ or that this is evidence of broken markets. The super-complaint talks about the
‘loyalty penalty’ but the other side of the coin is the ‘switching prize’ or ‘engagement dividend’
available to consumers who do engage with the products and services in the market and shop
around. Without incentives to engage with the market, competition and consumer engagement
will inevitably weaken. All consumers (including both engaged and unengaged) benefit from
competition – which drives efficiency and innovation – but marginal customers (i.e. those who
engage most) do naturally benefit most. The super-complaint’s demand for intervention may well
end up harming, not protecting, some vulnerable consumers. The complaint ignores the fact that
engaged consumers also include vulnerable consumers (e.g. consumers with low financial means)
who could be made worse-off by any intervention.



The super-complaint has called out five markets, two in telecommunications and three in financial
services, but considers that the ‘loyalty penalty’ should be addressed via similar remedies
wherever it arises. The telecommunications markets are quite different in their characteristics to
financial services and the regulatory regimes are presided over by different specialist sector
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regulators, Ofcom and the FCA respectively. We do not consider that there is sufficient
commonality between these sectors to make a cross-sector review beneficial or appropriate.


One of the key differences between the telecommunications sector and the other sectors
mentioned in the super-complaint is the much wider range of parameters against which providers
compete. Competitive parameters in fixed broadband include speeds and reliability of service as
well as price. Broadband is often sold with other plans including fixed line telephone (as is
traditional) and television plans with discounts offered for taking the services together. It’s a
mature market, so providers compete vigorously for each other’s customers. Ofcom’s research
has shown that, across fixed and mobile markets, out of contract customers would want
substantial monthly savings to consider it worth switching provider or signing-up to a new deal
with their current provider. The market reflects this through steep introductory discounts to
attract and retain customers, sometimes coupled with other incentives to increase their loyalty.
For example, BT currently offers Cloud Storage, Virus Protect and Parental controls free with its
consumer broadband packages.



In the mobile market providers also compete on a number of parameters including network speed,
coverage, customer service, as well as price. Communications providers offer mobile connectivity
in a variety of ways: 1) Pay monthly plans where the customer pays a relatively small upfront cost
for a handset on the promise that they enter into a 24 month minimum term contract for airtime
services; 2) SIM only plans where a customer agrees to a minimum term (usually 30 days or 12
months) for ‘no frills’ connectivity services; and 3) Pay-as-you-go plans, where a customer can
choose from monthly bundles paid for in advance or traditional pay as you consume options. We
run offers on all these forms of plan to attract and retain customers: these may be some
combination of discounts on the upfront cost of the handset or on the monthly airtime payments
due or extra services or products for free. Pay monthly plans are attractive to customers due to
the low upfront cost of devices and the additional benefits they offer. Customers who take a pay
monthly plan with handset from EE have access to service and advice from nearly 12,000 customer
facing staff in EE’s retail stores and call centres across the UK and Ireland. Our advisors offer
customers help, advice and technical support with their handset, including settings and
applications, as well as handset repair services and handset insurance options. Customers
appreciate the fact they only have to deal with one company to resolve any issues relating to
either the device or the service received i.e. we’re a one-stop shop.



We understand the questions the super-complaint is raising around the outcomes for a minority
of mobile and broadband customers particularly those that are vulnerable. We are already
engaging with Ofcom to address such issues, and are happy to continue engaging in discussions
with Ofcom, Citizens Advice and other parties about the extent to which certain outcomes should
potentially be removed through regulatory or legislative interventions, but we caution against
using a sledgehammer to crack a nut. As the retail mobile and broadband markets are competitive
and there are no excess profits being made, this will entail a set of difficult trade-offs: other
customer groups may have to pay more, competition may soften though dampened incentives to
engage and predictability that fosters investment may be undermined. It is important that these
trade-offs are fully considered ahead of any intervention, so they are conscious choices to restrict
market outcomes, not unintended consequences.



We already have in place products and services for vulnerable customers developed through
insight and dialogue with charities that represent different groups of vulnerable customers. We
are also ready to discuss further initiatives to make it easier for vulnerable customers to engage
3

with the market, with industry, Ofcom, Citizens Advice and other parties. As is illustrated through
a series of case studies in the super-complaint, Citizens Advice’s advisors already perform a
valuable role in advising consumers who may be vulnerable for different reasons and it is likely
industry could help these efforts by working jointly with Citizens Advice.


Ofcom is already heavily engaged with the issues raised by the super-complaint in so far as the
broadband and mobile sectors are concerned, and we have been discussing those issues with
Ofcom both formally and informally. As of 1 October, new Ofcom rules requiring providers to have
policies for identifying vulnerable customers to ensure they are treated fairly also came into force.
On balance we consider that Ofcom is best placed to continue its consideration of these complex
issues. However, the CMA has extensive experience in competition and consumer issues and we
could see it providing very valuable input into this debate perhaps through the UK Competition
Network.



There is a further dimension to consumer engagement work, namely BEIS’s Smart Data Review.
This cross-government review will consider how government can accelerate the development and
use of new data-driven technologies and services to improve the consumer experience in
regulated markets. The review will report to the newly established Consumer Forum, chaired by
the Minister for Consumer Affairs, which brings together Ministers and the CEOs of sector
regulators. We consider that this is the right place to assess these issues rather than as part of a
market study and as the CMA is already engaged through that process this will ensure that there
is no duplication of effort.
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1.

The issue at the heart of the super-complaint

1.1.

At the core of the super-complaint is the issue of fairness – is it right or desirable that customers
who are engaged with the market pay less than those that don’t? Answering this question is not
straightforward and involves assessing difficult trade-offs.

1.2.

The starting point is two-fold; is there a competitive market such that customers have choice
and, if there is, are customers in a position to exercise that choice? On the first point, the
answer is an unambiguous yes, retail telecommunications markets are highly competitive with
constant innovation and a very wide range of offers. Customers are well served by competition.

1.3.

Exercising that choice requires information relevant to making an informed choice to be readily
available in a digestible form, easy switching processes, and ability on the customers part to
assess what offers best meet their needs. Information needed to make an effective choice in
retail telecommunications markets is readily available, whether through websites, in-store or
by phone. Unlike in other markets there is no need to get a series of quotes to engage;
information on tariffs and options is publicly and simply available. However, we acknowledge
that there may be more that can be done and we are, for example, broadly supportive of
Ofcom’s proposals on end-of-contract and out-of-contract notifications.

1.4.

Switching for both fixed and mobile is easy; for instance 90% of mobile customers who had
switched at least once considered the process to be very or fairly easy.1 We believe that for the
vast majority of customers, engagement in telecommunications markets is straightforward but
we acknowledge that for some customers, particularly those that are vulnerable, this may not
be the case. In June 2018, as part of our engagement with Ofcom on consumer engagement,
we discussed EE’s proposal for specific actions for vulnerable customers. Within this we detailed
that work needed to be done to define and identify ‘vulnerable’ and we offered to work with
Ofcom on this. We remain open to further dialogue on this issue.

1.5.

Where does this leave the majority of customers, who have the information to engage, are able
to, but don’t? We believe that those that choose to engage should get a better deal than those
that don’t. Otherwise, nobody would engage and there wouldn’t be competition. Everyone
(including both engaged and unengaged consumers) benefits from competition – which drives
efficiency and innovation – but marginal customers should and will benefit most. In other
words, in competitive markets, no matter how good customer engagement is, it will not deliver
the same outcomes for everyone. To the extent that society wishes to see fairness not only in
terms of equal opportunity to engage but equal outcomes, customer engagement in
competitive markets won’t deliver. And to the extent that government and regulators
intervene to create more equal outcomes, that in itself will have the effect of dampening
customer engagement and reducing competition. There’s a trade-off to be made here and the
relative costs and benefits need to be carefully considered.

1.6.

This submission represents the view of our three consumer-facing units, BT, EE and Plusnet.
Throughout this document, when we refer to “BT” we mean the consumer facing brand BT; not
BT Group, the company which operates the three consumer-facing brands.

1.7.

Our submission explains the points above and additional points as follows:

1

CMA, Final Report on the anticipated acquisition by BT Group plc of EE Limited,
https://assets.publishing.service.gov.uk/media/56992242ed915d4747000026/BT_EE_final_report.pdf,
para 10.73.
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Section 2 explains the highly competitive nature of retail mobile and retail-fixed broadband
markets along with the benefits that customers have reaped from competition.
Section 3 briefly discusses ease of switching and the widespread availability of the information
consumers need to engage. That information is readily understandable by most customers. We
acknowledge however that there may be more that can be done to improve transparency and
broadly agree with Ofcom’s proposal on end-of-contract and out-of-contract notifications.
Section 4 explains that customer engagement in these markets is strong and compares well with
other industries referenced in the super-complaint.
Section 5 explains that strong competition leads to pricing differentials as those most engaged
will reap the best deals and why this is welfare enhancing. We also explain the dampening effect
on competition that any intervention that limits pricing differentials will have as customers will
be less incentivised to seek out the best deals.
Section 6 explains which of our customers are out of contract and why this is. We do not agree
with the super-complaint that the ‘loyalty penalty’s’ prevalence among low income and
vulnerable customers is now widely accepted.2
Section 7 explains that we are proud of how we look after our vulnerable customers and
provides an overview of the measures we already have in place.
Section 8 explains why retail fixed broadband and retail mobile are very different to other
markets to which the super-complaint refers.
Section 9 sets out our views on the pros and cons of a market study, provisionally concluding
that Ofcom remains best placed to take forward work in this area.
Annex 1 – we provide additional context to the super-complaint case studies, outlining the
options that would have been available to these customers and the protections that are in
place.
Annex 2 – we provide further detail of the economic case for differential pricing.

2.

The market context

2.1.

For telecommunications, the super-complaint concerns the retail mobile and retail fixedbroadband markets. These are markets the CMA is familiar with having recently approved BT
Group’s acquisition of EE.3 In its Final Report, the CMA noted: the dynamic and innovative
nature of this complex industry; and that the industry was characterised by sophisticated
competitors responding to opportunities in the market.4 The CMA concluded that the retail
mobile market was competitive, with close competition between four mobile network
operators (MNOs) and additional competition from numerous mobile virtual network operators
(MVNOs).5 In retail fixed broadband, for example, the CMA noted strong competition in superfast broadband with keen pricing.6 Ofcom’s Chief Executive has also publicly stated: “There’s no

2

Super-complaint, p.4
Final Report BT/EE (see fn 1).
4
Final Report BT/EE, para 9.
5
Final Report BT/EE, para 16.
6
Final Report BT/EE, para 21.23.
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doubting the strength of competition in the UK: we have the most competitive fixed and mobile
markets in the EU”.7 The characterisation in the super-complaint that these markets ‘are near
textbook definitions of markets where competition is not working well’8 is misplaced. These
markets are unambiguously competitive.
2.2.

In this section, we briefly explain the vibrant nature of competition in the retail mobile and retail
fixed-broadband markets and the benefits that competition in those markets has delivered to
consumers.
Mobile

2.3.

There are four MNOs each of whom owns and operates a mobile network covering substantially
all of the UK: Vodafone, Telefonica (under the brand O2), BT Group (under the brands EE,
Plusnet and BT Mobile), and Hutchison 3G (under the brand Three). All MNOs are active in the
wholesale market, enabling MVNOs to provide competitive retail mobile services. There is a
wide range of MNVOs including those active in other telecommunications markets, such as Sky
and Virgin Media, and a myriad of operators servicing more niche customer segments such as
Lyca mobile, as well as household brands such as Tesco. Barriers to entry as an MVNO are low.
Moreover, Carphone Warehouse, with its significant retail footprint, sells services of EE, O2 and
Vodafone as well as its own mobile services, under the brand iD Mobile.
Fig 1. Wide range of players in the UK mobile market

2.4.

7
8

Operators compete across a range of parameters including: price; devices, service; network
quality; and brand. Strong competition results in a broad range of tariffs and services, allowing
customers to choose packages and providers to suit their needs. All MNOs offer services on a
pay as you go basis and SIM-only (i.e. an airtime contract for data, voice and SMS) basis. Some
providers offer a separate airtime services contract alongside a consumer credit loan for the

Sharon White, article for The Times, 24 April 2015.
Super-complaint p.33.
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purchase of the handset.9 Others (like BT and EE) offer customers an airtime services contract
alongside a separate supply of a handset for an upfront (or no) cost. In this way, all MNOs serve
customers with a wide range of incomes, ranging from those who spend less than £10 per
month to more than £40 a month, and in a way that suits their needs for instance with a
minimum term contract or on a pay as you go basis.
2.5.

Furthermore, MNOs offer substantially different features within their plans. For example, EE’s
handset contract customers have had access to the following additional features within their
deals, many of which differ from its competitors:

Fig 2: Features which EE’s handset contract customers have had access to within their deals10

2.6.

Consumers benefit greatly from this competition and are engaged with the market.11 Ofcom
research12 indicates that 87% of end users are either fairly satisfied or very satisfied with their
mobile communications services. Levels of satisfaction in the UK about the overall service, price,
ability to access the network, and reliability and speed of internet connection compare
favourably to other large European countries (namely France, Germany, Italy and Spain).13

9

O2 offers the handset under a consumer credit agreement. However, the airtime contract is continued until
the last payment is made under the consumer credit agreement. That can be up to 36-months or sooner if a
customer settles their loan by repaying it early.
10
EE analysis.
11
Final Report BT/EE, para 10.81. – the CMA found that customers appear engaged, with levels of switching
between suppliers that compare favourably with some other sectors on a ‘like for like’ basis (energy and, in
particular, banking).
12
Ofcom International Communications Market Report 2017, 18 December 2017, p.82, figure 45,
https://www.ofcom.org.uk/__data/assets/pdf_file/0032/108896/icmr-2017.pdf.
13
Ofcom International Communications Market Report 2017, p.82, figure 45.
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Fig 3: Satisfaction with 4G mobile phone services: 2017

2.7.

Switching mobile provider is straightforward and the CMA has previously noted evidence that
the perceived cost of switching is quite low with 90% of mobile customers who had switched at
least once considering the process to be very or fairly easy.14 As noted in paragraph 3.6 below,
Ofcom has, since the CMA’s final report, further modified the switching process to enable
customers to obtain their Porting Authorisation Code (or ‘PAC’) without needing to talk to their
current provider.

2.8.

The strength of competition is evidenced in pricing trends. The CMA observed that evidence
suggested that mobile prices in the UK are decreasing, and that UK prices and operators’
margins are lower than in most European countries.15 Ofcom’s analysis indicates a similar result,
as shown by the charts below.

14
15

Final Report BT/EE, para 10.73.
Final Report BT/EE, para 10.76.
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Fig 4: The price of mobile services has declined across most usage profiles16
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Fig 5: While mobile bills have been falling, consumers have had access to more data and
minutes17
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Ofcom, Pricing trends for communications services in the UK, May 2018.
Ofcom, Pricing trends for communications services in the UK, May 2018.
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2.9.

The MNOs have different commercial strategies. EE has focussed its efforts on network quality,
service and innovation. For the last five years EE has been named the UK’s best mobile network
by Rootmetrics, an independent third party, who conduct the UK’s most comprehensive
network tests.18 EE has invested heavily in its network with highlights including:

Fig 6: EE’s network highlights
First to 4G

EE was the first UK network to introduce 4G
services;
In the last year alone EE has doubled 4G capacity
on more than [ ] sites across the country;
EE offers the fastest UK speeds;19
EE has revolutionised mobile phone calls, with
customers now making more calls on 4G than on
3G for the first time ever – meaning they still
have access to superfast 4G while making calls,
and can benefit from EVS (enhanced voice
services) technology for clearer voice quality;
Through Wi-Fi calls are possible even where
there is only Wi-Fi coverage;
EE was the first UK mobile network to introduce
4G connectivity in the Apple Watch.

Constant improvements in network capacity
Speeds
Improving mobile voice services

Wi-Fi calling
Apple Watch

2.10. EE has significant ambitions for 5G. In April 2018, EE invested in spectrum in the 3.4-3.6 GHz
band that has been designated as a pioneer band for 5G. The 40 MHz of spectrum that EE
acquired cost approximately £300 million and, as recently as October 2018, EE launched the
UK’s first live 5G trial site in Canary Wharf in London which is already providing speeds to
consumers and businesses up to 1.3 Gbps over combined 4G and 5G technologies. EE will also
be launching more extensive trials in the near future.
2.11. EE has also invested heavily in service, through expansion of its retail footprint and by onshoring
its customers service centres. With more than 620 retail stores across the UK, over 92% of the
UK population live within a 20 minute drive of a retail store. Since 2017 we have been answering
100% of EE’s customer calls in the UK and Ireland, as we already do for Plusnet’s customers, and
we are committed to extending this to BT by 2020. Customers who buy a mobile handset plan
from EE have access to service and advice from nearly 12,000 customer facing staff in EE’s retail
stores and call centres across the UK and Ireland. Our advisors offer customers help, advice and
technical support with their handset, including settings and applications, as well as handset
repair services. We have support teams who are specially trained to support customers
according to their handset choice, for example teams who are trained to support customers
with their Samsung or Apple handsets respectively.

18

EE Newsroom, Five years in a row: EE named UK’s best network in Rootmetrics’ 2018 nationwide testing,
https://newsroom.ee.co.uk/five-years-in-a-row-ee-named-uks-best-network-in-rootmetrics-2018-nationwidetesting/.
19
Rootmetrics UK RootScore Report 1st Half 2018 shows that EE’s performance score is 91.8% compared with
Vodafone 86.9%, Three 82.9% and O2 73.1%. Available at http://www.rootmetrics.com/enGB/rootscore/map/uk/united-kingdom/2018/1H.
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Fixed-broadband
2.12. The largest retail providers of fixed-broadband retail services are Sky, BT, Virgin Media, and
TalkTalk; however new entrant fibre-to-the-premises (FTTP) providers are investing heavily
whilst numerous providers have taken advantage of wholesale broadband access to enter the
market at low cost.
Fig 7: Wide range of players in the UK broadband market

2.13. Openreach provides communications providers with access to its extensive fixed network.
Following the Commitments of BT plc and Openreach Limited given to Ofcom, Openreach
operates as a legally separate company with its own employees and greater strategic and
operational independence from BT Group. It aims to serve the interests of all communications
providers and treat them equally.
2.14. Virgin Media owns and operates a cable network which covers over half of all households in the
UK; as of 30 June 2018, it had passed approximately 15 million premises. It is the second largest
fixed communications provider in the UK. Other network providers include: Cityfibre,
Hyperoptic, Zayo, Colt and Gigaclear.
2.15. There is therefore highly effective retail competition based on two elements:
-

Access regulation to Openreach’s network;

-

Competition from other fixed networks.

2.16. The fixed retail market has differentiated offerings on parameters including speeds, service,
price, broadband equipment (including routers), other broadband features including parental
controls and internet security and brand. It is also common for fixed services to be bundled with
television services.
2.17. BT’s retail market share as the incumbent is comparatively low compared to other countries, as
shown by the following chart by Ofcom.

12

Fig 8: Incumbent’s share of fixed broadband lines (%) as of the end of 201620

2.18. Ofcom's International Communications Market Report 2017 found that 81 percent of fixed
broadband customers in the UK were 'very' or 'fairly' satisfied with their overall fixed broadband
service in 2017, second only to the US among the comparator countries. Consumers in the UK
also have comparatively high levels of satisfaction with fixed broadband download speeds,
upload speeds, and value for money.21
Fig 9: Satisfaction with aspects of fixed broadband service: 2017

20

Ofcom, International Communications Market Report 2017, 18 December 2017, page 71,
https://www.ofcom.org.uk/__data/assets/pdf_file/0032/108896/icmr-2017.pdf.
21
Ofcom, International Communications Market Report 2017, pp. 71-72.
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2.19. Moreover, superfast broadband prices have been falling, closing the gap to the price level of
the legacy lower standard broadband services. While prices have been falling, average speeds
have been increasing, as shown by the following chart and table. In other words, consumers
are getting more for their money.
Fig 10: Cheapest available dual and triple-play monthly tariffs, 2006 to 201622
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Ofcom, Pricing trends in communications services, 2017.
Ofcom Communications Market Report 2018.
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Figure 11: Average speed and data usage per residential fixed line23

2.20. At the same time, BT has been investing in quality of service: customers have benefited from
significant improvements in a number of respects, as shown in the charts below.
Fig 12: Improvements to service quality and customer service BT landline and broadband 24

2.21. EE also offers personalised and easy-to-use web, app and chat experiences, and even face-toface support for EE Home customers in their own home. EE Remote Support allows our staff to
video call customers via their smartphones to help diagnose and resolve home broadband
issues. It can be difficult to explain technical issues over the phone and EE Remote Support
allows us to identify potential problems like the customer’s home environment, router
positioning and overall set up. It means that our customers can get back online sooner and we
can reduce engineer home visits.

3.

Ease of switching and availability of information needed to make
informed choices

3.1.

In order to make informed choices, consumers need access to information on the key
parameters of the service. This may include price, speeds, usage limits, contract start date,
contract end date and so on. We make this information readily available to our consumers. For
example, for new customers information on pricing and features is made easily available online,
in store and by phone. In life, EE for example offers customers a My EE app which allows

24

Sources: Ofcom and BT analysis.
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customers to easily see their contract start and end dates, their monthly recurring charge,
details of their usage and charges and their monthly bills.
3.2.

We do not agree with the suggestion in the super-complaint that our pricing is charged “solely
in the hope that people won’t notice”25 or the suggestion for fixed broadband that we do not
make clear what the out of contract price will be.26 Looking at BT fixed-broadband, we make
our Month 19 price (i.e. the price customers pay once they are out of the minimum term of
their contract) clear to customers at every stage of their purchasing journey. Firstly, the Month
19 price is included in our BT Broadband advertising (along with a reference to the 18 month
minimum term), so that customers are aware what price will apply after their discounted
minimum term ends. When a customer then begins to purchase BT Broadband, the Month 19
price applicable to that product is clearly set out in the order journey, directly next to the price
that applies during the minimum term.27 Before the customer then places their order, they are
referred to our terms and conditions and our Tariff Guide, which sets out the Month 19 price
for each BT Broadband package (which they can access at any time). Once they have completed
their order, the customer then receives an order confirmation email, which again refers to the
Month 19 price.28

3.3.

Furthermore, we proactively contact customers as their contract comes to an end. For example,
we contact EE customers between [ ] and [ ] times as their contract comes to an end, as
shown by the graphics below.

Fig 13: EE’s approach to end-of-contract notifications
[ ]

Fig 14: EE’s proactive end-of-contract messages
[ ]

3.4.

Similarly, we contact a significant number of BT dual and triple play customers as their contract
comes to an end. For Plusnet customers, we recently launched new propositions that will
include an end-of-contract notification and offer of [ ] at the end of the customer’s contract.
We however acknowledge that there may be more than can be done to improve in-life
communications for customers and to help customers fully understand our products. In that
vein, we broadly agree with Ofcom’s proposals for end-of-contract and out-of-contract
notifications.

3.5.

Switching in both mobile and fixed is relatively straightforward. Switching between mobile
communications providers takes only one working day. The CMA has previously noted evidence
that the perceived cost of switching is quite low, with 90% of mobile customers who had

25

Super-complaint p.2.
Super-complaint p.56.
27
Please see, for example, the deals shown at https://www.productsandservices.bt.com/broadband/deals/.
28
We also note that tariffs which do not have a temporary discount ending after the minimum term are
available in the market. For example, the Virgin Media 12 month contract, which the super-complaint makes
reference to, actually runs on at the same price after the minimum term.
26
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switched at least once, considering the process to be very or fairly easy.29 As noted in the
following paragraph, Ofcom has, since the CMA’s Final Report, further modified the switching
process to enable customers to switch between providers (with or without taking their mobile
number) without the need to talk to their current provider.
3.6.

Today consumers can ask for a Porting Authorisation Code (PAC) by phone and can already port
their number to another network in one working day. The new Auto-Switch process which is
due to replace the existing process in July 2019, will allow customers to request and
automatically receive a unique code by SMS, or through their online account, which they can
give to their new provider to switch (with or without their mobile number). A PAC allows them
to switch and take their number and the N-PAC allows them to switch without taking their
number. Consumers can also ask for switching information specific to them by sending an SMS
to a shortcode. The information they receive includes details such as relevant early termination
charges. Consumers will always have the option to speak to their existing provider if they are
seeking a more competitive deal.

3.7.

Providers are making switching information on their websites clearer. Furthermore, the mobile
networks, coordinated by the Operator Steering Group (OSG), have also already undertaken a
number of initiatives to address loss of service that can sometimes happen as a result of failed
number porting. Despite the number of unsuccessful ports being extremely low today, these
initiatives will further improve the customer experience by driving down port failures.

3.8.

Switching of fixed landline and broadband services on the Openreach and KCOM platforms has
been fully gaining provider-led since June 2015, to make the process as easy and seamless as
possible. This means that consumers switching landline and broadband services between
providers on these platforms now only need to contact their new (gaining) provider, who coordinates the switch with the old (losing) provider on their behalf. There are also consumer
protection measures to enhance the process. These include requirements for the gaining
provider to provide comprehensive information to the customer about key charges and terms,
to keep a record of the customer’s consent to the switch and to ensure minimal loss of service.
Losing providers must send a letter to the customer setting out clearly the services that will be
transferred, any early termination charges applicable and any other consequences of the
switch, so that the customer is fully-informed.

4. Consumer engagement in fixed-broadband and mobile markets
4.1.

29

Levels of consumer engagement are high in telecommunications with low barriers to switching.
High switching rates can be an indicator of high levels of engagement, but conversely low
switching rates are not necessarily an indicator for low levels of engagement. Customers
satisfied with their current contract may be fully aware of their options but find their best option
is to remain on with their current provider. This is borne out by Ofcom’s and our own survey
evidence that shows that even where customers do not switch, they are actively engaged in
checking what deals are available and can use the threat of switching to drive discounts or other
service benefits (see paragraphs 4.4 - 4.5 below).

Final Report BT/EE, para 10.73.
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4.2.

Looking at switching rates as one indicator of engagement, the UK is already performing better
than other European markets. [ ]

Fig 15: Annualised churn rates (%) for UK and other European fixed operators (different
periods, 2015-17)30
[ ]

4.3.

Furthermore, churn rates in communications are higher than in many other UK essential
services. For example, in the mobile sector the level of churn in the industry is c. 24% per annum,
according to EE estimates across both mobile PAYM and PAYG services. For fixed broadband,
we see the level of churn at c. 15-20% per annum. For comparison, in banking31, the CMA found
that over the past three years only 8% of private current account customers had switched banks.
This low level of engagement leads to 37% of customers remaining with their main provider for
more than 20 years and 20% for between 10-20 years. 32 Similarly, in energy, a CMA survey
found that 56% of respondents had never switched supplier (let alone annually), did not know
it was possible or did not know if they had done so; and 72% had never switched tariff with an
existing supplier, did not know it was possible, or did not know if they had done so.33 This
demonstrates the extent of consumer engagement in communication markets.

4.4.

The results of Ofcom’s latest 2017 Switching Tracker survey suggest that there are few barriers
to consumers exercising choice. For example, just 7% of standalone mobile phone users who
had switched their service within the last year felt that the process had been difficult. For
broadband customers, only 16% (who had switched in the last year) felt the switching process
had been difficult. Just 3% of mobile customers and 4% of broadband customers who had not
switched in the past year said that it was because the process would be too time-consuming.

4.5.

Ofcom analysis34 has shown there is no clear relationship between socio-economic group and
the level of inactivity. Ofcom research35 also shows that 74% of people taking landline,
broadband and pay TV services (standalone or as multi-play) know when their current contract
end date is. This share increases to 85% for mobile. 75% of all consumers know what will
happen when their contract ends, with 90% knowing that they could switch to a better deal
with their current provider. 75% of mobile customers are aware that they could move to a SIMonly deal at the end of their contact. 87% of dual play customers find it easy to find their usage
information, rising to 94% for mobile customers.36 As shown in the chart below, 90% of mobile
customers considered taking action when their last contract came to an end.37

30

BT analysis.
CMA, Retail banking market investigation final report, 9 August 2016, pp 155.
32
CMA, Retail banking market investigation final report, 9 August 2016, pp 154.
33
CMA, Energy market investigation, 24 June 2016, p 22
34
Ofcom, Call for Inputs on Helping consumers engage in communications markets, p 4.
35
Ofcom, Helping consumers to engage in communications markets: Consultation on end-of-contract and outof-contract notifications, p 4, section 1.5.
36
Consumer Engagement 2018, produced by Critical Research, July 2018.
37
Ofcom, End of contract notification presentation of research results, 2015.
31
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Fig 16: Action taken by mobile consumers when contract last ended38

90%

4.6.

Our own survey showed that our engagement figures for mobile services are even higher than
those found by Ofcom. A survey39 of EE’s post-pay customers found that [ ] said they were
aware of when they were eligible to upgrade.

Fig 17: EE post-pay mobile customer awareness of contract stage40
[ ]

4.7.

In addition, [ ] of EE customers sought information about EE’s plans and services before
deciding to upgrade. Customers sought information from a wide range of sources including EE’s
website, stores and call centres, as well as price comparison websites. This evidence clearly
suggests that EE’s post-pay mobile customers, are fully aware of when they can upgrade (or
switch). Even when they decide not to switch they do shop around for information from a wide
range of sources.

38

Ofcom, End of contract notification presentation of research results, 2015.
EE Insight survey data, July 2017 (3 month rolling), [ ].
40
[ ]
39
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Fig 18: Information sources EE post-pay customers view before making a decision to upgrade
their mobile plan41
[ ]

4.8.

4.9.

Further evidence of active engagement by consumers in the mobile market includes:


In 2017/18, [ ] pay monthly customers carried out a transaction with EE;



In the market, more than 20 million customers transacted, with almost 9 million changing
provider; and



[ ] of all EE customers upgrade before the end of the contract, and only [ ] are out of
contract for longer than 3 months.
Furthermore, we contact all of our standard broadband customers. Sending up to [ ]
communications when they become eligible for superfast (fibre-based) broadband–
irrespective of contract/tenure status. This results in [ ] of our standard broadband customers
(who re-contract with us) moving to superfast. This figure is increasing, and has grown by [ ]
between April 2017 and May 2018. BT upgrades between [ ] and [ ] standard broadband
customers to superfast (fibre-based) broadband each week. But, as with other services, there
are a group of customers who choose to remain on standard broadband for entirely rational
reasons for example, because they feel their current speeds are adequate.

Fig 19: BT fixed broadband customer base split by copper and fibre (FY quarters)42
[ ]

5. Differential pricing is a key feature of competitive markets
5.1.

The super-complaint acknowledges that competition in markets works well for active, new
customers where margins are often “low or non-existent”, however it raises the concern that
these aggressive offers are subsidised by the less actively engaged customers who pay higher
prices.43 This is characterised as a “scam” because ‘companies charge these prices solely in the
hope people won’t notice’ (emphasis in source document).44 Moreover it is stated that
‘significant price differentials for loyal customers are unfair no matter who they affect…’

5.2.

The super-complaint insinuates that companies exploit the inertia of some consumer groups to
gain excessive profits from them that they would not gain in a well-functioning market. It implies
further that in a well-functioning market price differentials between prices paid by engaged and
unengaged consumers are necessarily low. Both allegations are wrong and ignore basic
economic theory about price setting in competitive markets with differentiated demand. The
allegations also ignore the potential longer term effect that an artificially imposed cap on price

41

[ ]
BT analysis.
43
Super-complaint, p.2.
44
Super-complaint, p.2.
42
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differentials may have on competitive dynamics and consequently levels of consumer
engagement and consumer welfare.
5.3.

Differentiated pricing does not occur because customers ‘don’t notice’. Differentiated pricing is
a feature of many markets and occurs due to the price sensitivities of different groups of
customers. For example it is well known that prices for airlines tickets vary depending on factors
such as how close to the date of departure the ticket is purchased. The fact that ticket holders
will be paying very different prices for the same flight and same service is not a scam, and the
airline sector has never been characterised by high levels of profitability. Rather it is notorious
for aggressive price competition.

5.4.

The complaint over simplifies the effect of price differentiation and focuses solely on its impact
on what they call “loyal and unengaged” consumers. However, differential pricing can be
welfare-enhancing, and restrictions on the level of price differentials can lead to welfare losses
for engaged consumers that can more than offset any gains in welfare for less engaged
consumers. This is recognised in basic economic theory on how prices are set in competitive
markets with consumer groups with different price sensitivities which we set out in Annex 2. It
should also be recognised that competition for engaged consumers also benefits disengaged
consumers where competition drives quality improvements and innovations across the whole
network (e.g. measures to enhance network resilience).

5.5.

First, high price differentials do not suggest excessive profits, in particular in markets with high
fixed costs: if the market is highly competitive for engaged consumers (i.e. for the acquisition
of new customers) prices for these customers will be close to incremental costs, and most, or
all, of the fixed costs need to be recovered from consumers who tolerate higher prices. Any
“excess” profits gained from unengaged consumers would be competed away at the acquisition
of new customers.

5.6.

Second, high price differentials are not an indicator of competition failing consumers paying
higher prices. Should the price differential rise too high, too many consumers will switch to a
new provider, and the losing provider would struggle to cover its costs, providing a natural cap
on the level of price differentiation that competitive markets can bear. Very few consumers
would remain disengaged for any level of price differential. To the extent that these constitute
genuinely vulnerable consumers unable to engage meaningfully with the market they deserve
protection. But as we explain in Section 6 of this response, the share of vulnerable consumers
is lower than suggested by the super-complaint, and they are not disproportionately
represented among out of contract consumers in telecommunications markets.

5.7.

Third, an artificially imposed reduction of price differentials would inevitably increase prices for
engaged consumers to compensate for lower prices for unengaged consumers. The supercomplaint suggests that because prices for unengaged consumers are “unfair”, correcting these
justifies any welfare losses incurred by engaged consumers. Quite apart from the possibility
that the correction in itself may be overall consumer welfare reducing, this narrow and static
approach misses one critical point: consumers engage with markets for welfare gains (an
“engagement premium”). The lower the gains to be had from engaging with a market the lower
the drive to engage. As Ofcom notes “Perceptions of low potential gains from switching or costs
of the switching process may deter consumers from beginning the process of engaging in these
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markets.”45 In other words, an artificial reduction of price differentials means there are less
engaged consumers in the market, reducing the competitive pressure on providers and thereby
distorting dynamic competitive market outcomes over time. Furthermore, if operators are
unable to rebalance their tariffs to obtain the same revenues and margins, they may invest less
in new technologies and services.
5.8.

Finally, and perhaps most pertinently, the super-complaint’s demand for intervention may well
end up harming, not protecting, the majority of vulnerable consumers. Their complaint ignores
the fact that engaged consumers also include vulnerable consumers (e.g. consumers with low
financial means) that would inevitably be made worse off by any intervention. The supercomplaint makes a misleading simplifying assumption that disengaged consumers equate with
consumers requiring protection and engaged consumers with consumers not requiring any
protection. However, as we show in Section 6 there can be no suggestion that in telecoms
vulnerable consumers are overrepresented among out of contract (so called “disengaged”)
consumers. As most consumers are in contract, it means that any adverse impact on engaged
consumers from intervention will also affect the majority of vulnerable customers.

6.

Which customers are out of contract and why?

6.1.

A core theme of the super-complaint is that certain customer groups, specifically older people,
people with mental health problems, people of low income and those with lower levels of
education are less able to engage and so are more likely to pay higher prices. Moreover,
consumer inertia is said to be baked in “through long lasting, automatically renewing
contracts…”.46

6.2.

In fact, under the General Conditions of Entitlement, automatically renewable contracts for
telecommunications services are prohibited, and customers must always give their active
consent before a contract is renewed.

6.3.

To provide some data on this issue we have looked at our out of contract customers on fixed
and mobile.47 By ‘out of contract’ we mean that the minimum term of their contract (12, 18, 24
months etc) has expired but their service continues with us until they choose to re-contract or
leave. Out of contract customers appear to be the same, in demographic terms, compared to
those in contract, for both broadband and mobile services.

6.4.

For BT’s broadband customers, as shown in the table below, there are no meaningful socioeconomic differences based on contract status: it does not appear that out-of-contract
customers are more likely to be vulnerable than in-contract customers based on their
demographics. In addition, although fibre eligible customers are [ ] and [ ], they also [ ].

Table 1: demographics of BT’s broadband customers48

46

Super-complaint, p.3.
The super-complaint (p.4) specifically calls out end of contract prices for customers taking mobile handset
contracts.
48
[ ]
47
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[ ]

6.5.

Moreover, the number of customers out of contract drops rapidly with length of time out of
contract, as shown below for BT’s copper broadband customers. Furthermore, average revenue
per user (ARPU) declines across groups with time out of contract, supporting the point that
tenure is not positively correlated with price: it may not always be rational for customers to recontract [ ]. There are also no material differences in socio-economic characteristics overall
based on length of time out of contract.

Table 2: length of time out of contract BT’s copper broadband customers49
[ ]

6.6.

For Plusnet’s broadband customers, as shown in the table below, it appears that out-of-contract
customers are on average even less likely to be vulnerable than in-contract customers based on
demographics.

Table 3: demographics of Plusnet’s broadband customers50
[ ]

6.7.

With regards to mobile, there is nothing unique about mobile handset contract customers who
go out of contract except that they pay less on average than in-contract customers, as shown in
the graphic below. EE currently has around [ ] out-of-contract handset customers and broadly
they have the same demographic mix as those in contract, but slightly older and paying much
less, as shown by the graphic below.

Figure 20: current out-of-contract profile for mobile handset customers51
[ ]

6.8.

On average, customers out of contract on EE wait for [ ] before acting, however this number
is hugely skewed by customers significantly out of contract [ ]. Importantly there are a number
of very good reasons why customers choose to go out of contract. Out of contract customers
may:
a)

not save any money if they switched to the deals currently on offer [ ];

49

[ ]
[ ]
51
EE analysis, June 2018.
50
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b)

c)
d)
e)

6.9.

not save enough to consider switching – Ofcom’s research has shown that out-of-contract
customers would want savings of between £10 and £23 per month for them to consider it
worth switching provider or signing up to a new deal with their current provider52;
be benefiting from legacy features which they will lose if they move to current deals;
be waiting for the next handset, and may not want to switch to a SIM-only contract with
fewer features for the sake of a few months; or
not have got around to changing their deal but are perfectly able to engage with the market
when they want to.

[ ]

Fig 21 - Breakdown of EE’s out-of-contract customer base53
[ ]

6.10. This contrasts starkly with the super-complaint’s claim that the average “penalty” for being outof-contract in mobile is £22 a month.54 Our own analysis shows that the average amount that
EE’s out-of-contract customers (excluding indirect customers55) would “save” for EE’s top 40
plans is less than [ ] compared to EE’s 30 day SIM Only plans, with this “saving” falling to only
[ ] after benefits (such as more generous allowances and features) are taken into account, as
shown in the graphic below.

Figure 22: Saving for EE’s out-of-contract consumers (excluding indirect customers56) on top 40 plans
compared to current 30-day SIM plans57
[ ]

6.11. Moreover, the super-complaint’s estimate of £264 for a year58 overlooks the fact that those
customers who can save the most, in general, stay out of contract the shortest time. As shown
below, almost [ ] of customers who have stayed longest out of contract would “save” no
money from a “like-for-like” SIM plan, based on an analysis of EE’s top 40 plans. Taking this into
account, the average OOC customer could “save” [ ] in total, not £264 for a year, as the supercomplaint states in Table 2.

52

Ofcom, Consumer Engagement 2018, produced by: Critical Research, July 2018.
[ ]
54
Super-complaint, table A6.
55
[ ]
56
[ ]
57
[ ]
58
Super-complaint, table 2.
53
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Figure 23: Out-of-contract mix by “saving”, for the full customer base and for those who are >6m
out of contract, for EE’s top 40 plans59
[ ]

6.12. Similarly, for fixed-broadband60, the super-complaint’s estimate of £113 for a year overlooks
the fact that those customers who can save the most, in general, stay out of contract the
shortest time. A more representative assessment would take into account that those customers
who could “save” more are likely to sign up for a new contract sooner.
6.13. Furthermore, the super-complaint focuses on the cheapest broadband packages, rather than
all broadband packages, and overlooks the fact that some broadband packages have a far lower
difference between in-contract and out-of-contract prices. For example, BT’s Superfast Fibre
Plus package currently has an in-contract price of £54.99 and an out-of-contract price of £58.99,
a difference of only £4.
6.14. Finally, the super-complaint’s estimate of the share of affected consumers set out in Table 1
also appears overstated for both mobile and broadband customers.
6.15. The super-complaint bases its estimate of the share of affected customers on a survey which
asked customers how long they have been in a contract. The super-complaint counted all
mobile customers in contract for more than 2 years and all broadband customers in contract
for more than 3 years as out of contract and therefore subject to the so-called “loyalty penalty”.
The super-complaint estimates that 34% of mobile customers and 43% of broadband
customers. It argues that this is a conservative estimate since mobile and broadband contracts
can be shorter than 2 and 3 years respectively.
6.16. BT’s and EE’s figures suggest lower affected customer shares for both customer groups:


At most [ ] of BT’s fixed broadband customers are currently out of contract.



c. [ ] of EE’s mobile handset customers are out of contract, and around half of these are
unlikely to be better off by switching to an equivalent SIM Only contract.

6.17. Without any further insight into the details of the super-complaint’s survey it is difficult to
speculate why it may have overestimated the share of affected customers. One possibility is
that customers responding indicated the length of time they have remained with the same
provider rather than when they last re-contracted.
6.18. In the time available and due to lack of sight of all the necessary data we have not attempted a
full critique of the super-complaint’s calculation of the total size of the so-called “loyalty
penalty” for mobile and broadband as set out in Table 3 of their super-complaint. However, as
all critical inputs into that calculation (number of affected consumers, average monthly saving
potential, and average length of time consumers remain out of contract) appear to be
significantly overstated in comparison to our own figures it appears highly likely to us that the
total potential savings for mobile and broadband are significantly lower than those suggested
by the super-complaint.

59
60

EE analysis.
Super-complaint, table 2.
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7.

Vulnerable customers

7.1.

We agrees that vulnerable customers should be supported by industry and their interests taken
into account across all products and services. Across our brands we offer a range of products
and services to support vulnerable customers, developed with insights from customers, carers
and third party organisations such as Alzheimer’s Society, BDF, MIND and Money Advice Trust
amongst others. These products include:
o

Affordability schemes - BT Basic is a subsidised social-telephony scheme that provides
low cost line rental and an inclusive call allowance for just £5.10 per month, or a
package which includes broadband for just £9.95 in total. A customer can cancel their
plan without being held to term. BT works with the Department for Work and
Pensions (DWP) to check eligibility and the scheme is usually available to customer’s
claiming one of the following benefits: Income Support, Income-based Jobseeker’s
Allowance, Pensions Credit (Guaranteed Credit), Employment and Support Allowance
(income related), Universal Credit (and on zero earnings). Currently BT has [ ]
customers on these contracts. EE and Plusnet also have a variety of lower value plans
and products to support those with lower credit ratings.

o

Priority Fault Repair –Provides free priority repair, 365 days of the year, for someone
in the household who has a chronic long-term illness or disability and is unable to
leave the house without the assistance of another person.

o

Network Controlled Calling (NCC) - People with certain conditions (like memory loss,
learning difficulties, dementia or obsessive compulsive disorder (OCD)) sometimes
make a lot of calls to the same number. NCC provides call control and helps avoid call
charges, particular to premium rate numbers.

o

Protected Services Scheme – Provides account protection if the bill goes unpaid, for
example, if the account holder were to be hospitalised. This allows us to contact a
nominated third party on an account holder’s behalf.

o

Power of Attorney - BT helped develop best practice guidance for acting on behalf of
a person with dementia. 61

o

Blocking nuisance call - Nuisance and malicious calls are a problem for many people,
particularly older people, who are vulnerable to being scammed.

o

Trained customer teams - All of our customer facing staff receive training on
vulnerability and BT also has a dedicated support team for vulnerable customers.

o

BT.com/inclusion - Customers or their carers can access our Including You website to
see what help we can provide. The site is also signposted on BT’s website and on
customer bills.

61

We have been a proud supporter of the Prime Minister’s Champion Group on Dementia since its inception
and in May 2017 we were one of only ten UK companies to be recognised in the Alzheimer’s Society Business
Guide as ‘Dementia Friendly’.
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7.2.

o

Customer identification - To best support customers when they contact us, if made
aware of them we flag impairments on the account, so the customer does not need
to tell us each time they call.

o

Natural language interactive voice recognition (IVR) – BT’s Nature Language IVR
replaced 16 options to choose from and has overcome confusion where customers
perhaps could not recall option 1 or 2. It also allows BT to recognise potential
impairments and direct customers to the right person to assist.

o

Amendable collections processes – This enables us to support customers facing
financial difficulties including by offering extension on payment due dates or
reductions in line rental price.

Broadly speaking, we define vulnerable people as those who are:
-

significantly less able to protect or represent their interests in the communications market;
and/or

-

significantly more likely to be at a disadvantage, or that disadvantage is likely to be more
substantial.

7.3.

We acknowledge characteristics of vulnerability such as age, physical or learning disability, low
literacy, mental health issues and communication difficulties. We also know that personal
circumstances might make some people more vulnerable on a temporary basis, such as
bereavement, separation from a partner, pregnancy, loss of income, accident or injury.

7.4.

One of the difficulties we face in practice is identifying those customers that might need our
additional support. We are for the most part reliant on the customer or their carer to inform us
of their impairment or vulnerability (although this is aided by some of market-leading tools such
as Natural Language IVR, behavioural identification from products like Network Controlled
Calling and our ‘flagging’ mechanism).

7.5.

In June 2018, as part of our engagement with Ofcom on consumer engagement, we discussed
EE’s proposal for specific actions for vulnerable customers. Within this we detailed that work
needed to be done to define and identify ‘vulnerable’ and we offered to work with Ofcom on
this. BT, EE and Plusnet have also agreed to join a Communications Sector Vulnerability Working
Group established by Ombudsman Services. Ombudsman Services, along with CPs, recognise
that vulnerability is a complex, multifaceted issue and there is significant potential for providers
to work together to develop aligned approaches to vulnerability in the sector. Furthermore, we
have ongoing engagement with Citizens Advice as part of its work on vulnerability. For example,
in July this year we participated in its workshop on “supporting vulnerable telecoms consumers:
learning from other essential service markets” and are actively engaged in discussions regarding
Citizens Advice’s research into how the needs of vulnerable consumers can best be met by
telecoms providers.

7.6.

To help us best meet the needs of our vulnerable customers we host the BT Customer Inclusion
Panel. This panel is made up of CEOs and senior staff from various charities, including Mind,
RNIB, Hearing Link, Business Disability Forum, International Longevity Centre, amongst others.
These sessions are held quarterly and focus on shared learnings, and how we can provide the
best service for our vulnerable customers.
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7.7.

In 2017, Ofcom reviewed the General Conditions for communications providers, with the aim
of updating the rules to enhance consumer protections. The review resulted in a number of
changes, which place tougher requirements on all UK communications providers, including for
nuisance calls, complaints handling and the protection of vulnerable customers. These new
rules came into force in October this year and require all communications providers to have
policies in place for identifying vulnerable customers – such as people with learning or
communication difficulties or those suffering physical or mental illness or bereavement – and
ensure they are treated fairly.

8.

‘Essential markets’

8.1.

The super-complaint brands a number of industries as being ‘essential markets’62 whilst others
have stated that telecommunications services are the fourth utility. Highlighting the importance
of telecommunications to consumer welfare is not in itself objectionable, however there should
be no presumption that because telecommunication services are as important as some utility
services that issues in those sectors pervade telecoms. It is crucial that any analysis of consumer
engagement, effectiveness of competition and consumer outcomes is assessed in the context
of the specific market in question. Telecommunications markets are not comparable to gas,
electricity, water, home insurance, fixed-rate mortgages or savings accounts: customers are
genuinely engaged with the services offered (see section 3); competition takes place across a
broad range of parameters and results in better services at lower prices (see section 1); and
there is constant innovation that is tangible to customers. For these reasons, the risks of adverse
effects from ill-conceived intervention are much greater in these dynamic markets, and the
principle of bias against intervention is of paramount importance. For illustrative purposes this
section very briefly compares retail mobile and fixed services with gas, electricity, water, home
insurance, fixed-rate mortgages and savings accounts.

8.2.

Is the technology fast moving? Mobile telecommunications services are constantly evolving. The
move from each generation of technology has benefitted customers enormously. 2G allowed
voice services, 3G the beginnings of viable data services, 4G widespread high-quality data
services, and 5G promises a new wave of innovation with ultra-low latency services. Consumers
also benefit from the constant stream of innovative devices originating from global technology
players including Apple, Google, Samsung, and Huawei.63 As a result of the shift towards voice
and messaging services provided by Over-The-Top (OTT) competitors, mobile operators are
seeing falling SMS and MMS volumes and revenues with, for example, WhatsApp and similar
services’ share of messaging now estimated to be more than 75%.64 On the fixed-broadband
side, superfast broadband roll-out continues to extend beyond 95% of premises and the
deployment of fibre to the premise is gathering pace. There has been increasing competition
with other vertically integrated network providers – principally Virgin Media rolling out to cover
60% of UK premises, but also other ‘altnets’. This provides consumers with significant choice of
providers and plans. Unlike in energy and water, communications companies make these
significant investments in next generation networks largely at their own commercial risks,
without being able to rely upon certain current or future regulated returns: communications

62

Super-complaint, p. 2.
In home devices exist such as Nest and Hive however the range of such services is far more limited and the
enable far less (for example heating controls) that a smartphone.
64
Statista, Instant messaging app share of mobile messaging traffic and revenues worldwide in 2018.
63
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providers have invested in superfast broadband, ultrafast broadband and mobile networks
facing the full demand risk, even where wholesale access regulation applies to fixed access
broadband networks. Whilst there is likely significant network and generation innovation in
electricity and gas markets, the pace and immediate impact on customers is likely to be slower
and less visible, providing fewer opportunities for consumers to engage with innovation in these
sectors.
8.3.

Customers choose according to very distinct needs - A key difference between communications
and gas, electricity, water, home insurance, fixed-rate mortgages and savings accounts is the
former has packages of different services, with providers offering products and services that
vary by much more that price alone – for example, service levels, mobile coverage, average data
speed differences, reliability promises, choice of content, router ranges and trust in the brand
– and are relatively easy to understand.

8.4.

Customer adoption is increasing - The vast majority of consumers actively engage with their
telecoms services every day and are more regularly in contact with their provider (to monitor
data usage, for example), whereas for, say, home insurance, the level of interaction is perhaps
once a year at policy renewal. A typical household now has around 25 connected products, and
this is expected to increase to over 50 by 2022.65

8.5.

The cost of an ‘irrational’ consumer decision in communications is generally limited and more
frequent engagement allows consumers to ‘learn’ over time - While there have been reports
about consumers unknowingly incurring very high and unexpected telecoms bills (e.g.
unchecked data roaming), these are few and far between and in decline, and become obvious
to the consumer relatively quickly. In finance, however, a bad decision may never become
obvious to the consumer but have severe long-term consequences, such as the choice of fixed
rate-mortgage product. The inherent complexity of many financial products may also mean
effective assessment and comparison is more difficult than for communications. Furthermore,
given that communications services are often used on a daily basis, consumers have a better
sense of their usage patterns, and repeated and regular contract renewals/switching makes
consumers more sophisticated in understanding the services on offer.

8.6.

Customer satisfaction is generally better - According to Ofcom, 92% of mobile phone users said
they were very or fairly satisfied with their mobile service, with 84% satisfied with their fixed
broadband provision.66 Satisfaction with energy and gas suppliers is far lower at 72% and 71%
respectively.67

8.7.

There is no identifiable link between consumers’ financial circumstances and their engagement
in communications markets - Ofcom analysis has shown that there is no clear relationship
between socio-economic group and the level of inactivity (see Figure 24 below). In addition,
consumers can, and do, vary their spend on communications services to fit their household
budget more than for utilities. ONS data shows that the lowest income centile households pay
8% of their household expenditure on energy, with the highest income centile households
paying only 3% (just over a third of the lowest income centile’s relative spend). For
communications, the figures are 4% and 2% respectively (just over half of the lowest income
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GSMA, The Impact of the Internet of Things, 2015.
Ofcom, Communications Market Report 2017, pages 148 and 162.
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Ofgem, Retail Market Indicators, 2018.
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centile’s relative spend). The smaller percentage difference indicates that consumers vary their
spend on communications services more than for utilities to fit their household budget.68
Figure 24: Proportion of inactive consumers, by socio-economic group69

9.

Our preliminary views on the merits of a market study

9.1.

We consider Ofcom, as the specialist telecommunications regulator, is best positioned to
consider the issues raised by the super-complaint, in so far as they concern the mobile and
broadband markets. Ofcom is already engaged with these issues. For instance, on 26
September 2018, Ofcom opened a consultation into mobile handsets deals, and announced its
further work on the ‘loyalty penalty’.70 To the extent therefore that there are any issues to be
addressed Ofcom, the sectoral specialist, is already looking at them, including how to support
vulnerable consumers.

9.2.

Moreover, we consider a market study across five markets with different characteristics, is not
an appropriate or efficient approach to address the issues raised. There are too many market
specific characteristics to enable an efficient market study across all five markets, in particular
given the obvious differences between telecommunications and financial services. That said,
we appreciate the depth of experience in the CMA in both competition and consumer matters
and believe that the CMA’s participation in this debate to have significant merit. We suggest
below that this could be formalised through the auspices of the UK Competition Network
potentially building on its existing work on vulnerability71 and on lessons learnt from consumer
facing remedies.72

9.3.

The super-complaint fairly acknowledges the weaknesses in its submissions: “While we cannot
claim with confidence that similar dynamics can be found across essential markets, similar
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features - incumbency, dominance, reliance on loyalty, and high levels of profitability - are
present. We do not have sufficient evidence to request that the CMA conduct a market
investigation into whether any features of a market are preventing, restricting or distorting
competition. Nevertheless, we think that through our proposed market study the CMA should
collect further evidence regarding individual markets, and conduct a market investigation if the
indications we report here show that there are adverse effects.”73
9.4.

A super-complaint, as defined by section 11(1) of the Enterprise Act 2002, is a complaint
submitted by a designated consumer body that ‘any feature, or combination of features, of a
market in the United Kingdom for goods or services is or appears to be significantly harming the
interests of consumers’. The purpose of a market study by the CMA would be to consider
whether the matter raised by the super-complaint has or may have effects adverse to the
interests of consumers; and to assess the extent to which steps can and should be taken to
remedy, mitigate or prevent such adverse effects.74

9.5.

The super-complaint calls for the CMA to open a market study in order to identify remedies and
recommendations to end the ‘loyalty penalty’.75 It notes that because the issues raised are
complex and cannot be resolved within 90 days, a cross-sectoral market study is necessary.76
We do not consider this to be the appropriate test for determining whether a market study
should be launched. We have set out below some factors the CMA may wish to consider in
exercising its discretion as to whether to open a market study:

(a) Alleged adverse effects on consumers’ interests are overstated
9.6.

As we set out in Section 5, the issues identified by Citizens Advice are overstated in the supercomplaint and its proposed intervention may in fact harm vulnerable customers.
(b) There is insufficient commonality between the 5 markets to justify a cross-sectoral market
study

9.7.

A relevant factor will be whether the CMA can look more holistically at the issues raised across
sectors and therefore devise solutions that deal with the issues in the round in a way that the
sectoral regulators are unable to. In our view there is significantly less commonality across
these sectors than Citizen’s Advice portray. As we explain above, the markets referred to are
very different – it certainly cannot be assumed that a ‘loyalty penalty’ harmful to consumers
will be found in each of these markets let alone that a tool kit of common remedies would for
instance be helpful. This is in stark contrast to other market investigations such as for Payment
Protection Insurance (PPI), where there was a much greater degree of commonality: PPIs were
sold alongside personal loans, credit cards, overdraft facilities and mortgages but in all cases as
a secondary product once the primary product was purchased – which was the common
element. The issues the super-complaint has raised are much more diverse.
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9.8.

It is likely that a significant part of the market study will be spent assessing the competitive
dynamics of each of these markets. Given that at least five different markets are in scope, this
is a very significant undertaking. Given the sectoral regulators have an in-depth knowledge of
these markets, it would be more efficient for them to address the issues raised within their
respective sectors.
(c) Ofcom is already engaged with these issues

9.9.

Ofcom has an ongoing programme of work looking at consumer engagement within
communication services. A Call for Inputs into Consumer Engagement was first published by
Ofcom on 14 July 2017. More recently, Ofcom has consulted on end-of-contract and out-ofcontract notifications77 and, on 26 September 2018, it issued a consultation into mobile handset
pricing.78 In that latter consultation, Ofcom explains that it also intends to “review the large
prices differences between the discounted prices that customers pay when they sign up to a new
deal and those they pay at the end of their minimum contract period.”79 We and other industry
players are constructively engaged with those consultations.

9.10. Therefore, the potential adverse effects (if any) in the retail fixed broadband and mobile
markets, are already being looked at by Ofcom. In light of that, we do not consider a market
study by the CMA is necessary or appropriate.

(d) A market study by the CMA may slow existing workstreams by the sector regulators and/or
BEIS or if they continue in parallel, industry will be burdened by multiple reviews of the same
subject matter
9.11. A further dimension to the debate on consumer engagement is BEIS’s Smart Data Review. This
cross-government review will consider how government can accelerate the development and
use of new data-driven technologies and services to improve the consumer experience in
regulated markets. It will also consider the extent to which a cross-sectoral approach is
appropriate. To do so, Government intends that the sectoral regulators will be closely involved
in that review. The review will report to the newly established Consumer Forum, chaired by the
Minister for Consumer Affairs, which brings together ministers and CEOs of sector regulators.
We assume that the CMA will be very actively engaged in the process; any work as part of a
market review risks being duplicative of the work by BEIS and the Consumer Forum.
9.12. The government has stated that it will consult with stakeholders including developers,
intermediaries, regulated companies, consumer organisations and charities throughout the
review. We intend to participate actively in that review. The issues are indeed complex but we
see opportunities to improve consumer outcomes which we are keen to explore.
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9.13. One of these issues that the Smart Data Review will look at is switching. As we explain above,
switching in communications markets is a topic Ofcom has looked at in detail in a number of
reviews over several years. Changes to the processes have required detailed consideration
because what may, at first sight, seem like beneficial changes, may come at disproportionate
cost. In the case of mobile switching, Ofcom for instance reached the conclusion that moving to
a gaining provider led system would not be justified on cost benefit grounds and a customer led
‘auto’ switch system was a proportionate compromise. Similarly, on fixed, Ofcom has not
extended the same gaining provider led switching process to cable operators that applies to
those operators that use Openreach’s copper network, due to the costs associated with doing
so.
9.14. Customers engaging with communications markets have a far greater range of factors to
consider in exercising choice than when they engage with other services such as energy. We
describe the kinds of features in section 2 above, such as speeds, network quality and coverage,
handset choice, price and service. One issue we believe BEIS’s review should assess in detail is
how those more complex parameters could be reflected in comparison tools. Currently, there
is too much emphasis on price, which may be appropriate for other services, but is too simplistic
for telecommunications. Customers should be able to assess both price and quality - not just
price.
(e) Existing remedies have been effective, although more can be done
9.15. A theme of the super-complaint is that existing remedies have failed and /or that less intrusive
remedies such as providing customers with greater information are unlikely to be effective.
Whilst this may hold true for other sectors, telecommunications markets are very different. In
telecommunications, the starting position is that the markets are competitive (highly so) and
consumers are significantly more engaged. It is not just customer churn that shows success; the
threat of switching is also important as this constrains prices. Information type remedies may
be more effective in these types of dynamic market and the risks to effective competition from
intrusive remedies is well understood, as is the potential for this to bring customer harm rather
than benefit.
9.16. Ofcom has kept these markets under very active review. For example, in 2016 Ofcom consulted
on various proposals to reform switching of mobile communications services80 and on switching
landline, broadband and/or pay TV between different platforms.81 Switching reforms on mobile
will for instance enable customers to obtain the PAC code that they need to switch without
having to call their provider. These come into force in July 2019. These will need time to bed in
to see their affect. In terms of reforms to switching, it should not be assumed that these have
failed (or will fail) if switching does not increase as customers often use the threat of switching
to drive a better deal. For standalone landline services, we voluntarily entered into undertakings
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with Ofcom to reduce the prices of these services.82 As noted above, Ofcom has a programme
considering consumer engagement which we are very actively engaged with.

(f) The super-complaint complain raises a number of issues outside of the scope of the ‘loyalty
penalty’ however there are strong consumer protection measures in this area which are
actively enforced by Ofcom
9.17. We believe that consumers engaging with the mobile and broadband markets are well
protected by existing law and regulation. The Consumer Rights Act 2015, the Consumer
Contracts (Information, Cancellation and Additional Charges) Regulations 2013 and the
Consumer Protection from Unfair Trading Regulations 2008 all apply to new and existing
customers of telecommunications products. It is acknowledged that the UK affords its
consumers one of the highest standards of protection in Europe, which the European Union is
(in essence) seeking to extend to the rest of its members through its proposed “A New Deal for
Consumers”. The UK has committed (whatever happens with Brexit) to improving the position
for mobile and broadband consumers yet further through the implementation of the European
Electronic Communications Code.
9.18. This means our customers are already provided with a wealth of clear and relevant information
before and during their contracts with us. The main subject matter of the contract is of course
the price, whether paid during a minimum term or once it has expired, and whether it remains
the same or is stated to vary over time. In the case of mobile or broadband contracts, this is the
regular monthly (or quarterly) charge for the services. The Consumer Rights Act provides that
this key term(s) around price must be transparent (expressed in clear and intelligible language)
and prominent (brought to the consumer’s attention in such a way that an average consumer
would be aware of the term).
9.19. BT has the Plain English Crystal Mark for the content of its terms and conditions and we are
planning to do the same for our EE terms and conditions. On prominence, we make sure that
BT and EE customers understand what they will pay and for how long in both brands’ order
journeys and post-contract confirmations.
9.20. In addition to general consumer law, telecommunications has its own significant body of
regulation primarily the General Conditions of Entitlement. How these and general consumer
law apply to the case studies in the super-complaint is set out in Annex 1.

10. Suggestions of how the CMA could add value to these issues outside a
formal market study
10.1. We recognise the CMA’s expertise in consumer and competition issues. The CMA has already
conducted work on vulnerability83 and on lessons learnt from consumer facing remedies.84 This
work and further work related to these issues, including the impact on competition of pricing
82
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interventions, could potentially be expanded trough the auspices of the UK Competition
Network (UKCN). The UKCN has already been engaged with some of these issues through the
UKCN consumer remedies project which has held workshops on issues including: lessons learnt
to date; remedies that work for vulnerable customers; testing of behavioural remedies; and
linkages between customer behaviour and remedies.
10.2. The BEIS Smart Data Review will no doubt benefit from the CMA’s deep knowledge however as
we explain above we consider that it would be beneficial to have a single review run by BEIS
rather than separate, parallel reviews of the same subject matter.
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Annex 1
The super-complaint raises a number of issues beyond the ‘Loyalty Penalty’ through the customer
case studies. We understand and appreciate the stress that customers, particularly those that are
vulnerable, can face in these circumstances. All of these telecommunications case studies exemplify
something gone wrong in the sales or service processes and are presented with very little context. In
the following studies we comment on what might have been available if they were BT, EE or Plusnet
customers as well as the layers of regulatory and legal protection available to those individuals today.
Case studies in the super-complaint:

Whilst price comparison sites can prove valuable to customers they are certainly not a pre-requisite
to getting a good deal in either mobile or fixed-broadband. We don’t know all the circumstances
that Nour was facing, but we can sympathise with the frustration. We offer customers many
different ways to contact us to get a great deal. Our extensive retail footprint offers face to face
services: we have over 620 EE shops in local high streets with ninety two percent of the UK
population living within a 20 minute drive of an EE store. EE stores sell EE mobile and fixed
broadband as well as BT fixed broadband. In addition, Carphone Warehouse sells services of EE,
Vodafone and O2 through their retail stores. New and existing customers can alternatively use our
telephone, online or web chat services to get in contact.

We would not prevent a customer from cancelling their contract because they are in arrears – the
customer would be free to give notice at any point. If Gregoire was a BT, EE or Plusnet customer,
depending on the circumstances we may also be able to offer Gregoire an alternative, more
affordable contract. Where customers are facing financial difficulty, our collections processes are
designed to support the customer to make repayments. Systems of support are offered on a case by
case basis according to the circumstances of that individual but they may include repayment plans
36

which allow customers to spread what they owe over an agreed period, restricted service options
which might range from call barring for international and premium-rate calls to a customer agreeing
to have their plan limited to incoming calls for a period (with no charge to reconnect the service at
the end of that period).

BT offers billing frequency and payment methods to suit our customers. The majority of our
customers receive monthly bills but we also offer quarterly bills including the option to sign up to a
Monthly Payment Plan, i.e. a set amount paid monthly towards the quarterly bill. BT offers extensive
methods for payment which include direct debit, online payment through the website or My BT,
using the My BT App, over the phone, by bank transfer, by post using a cheque or postal order, or by
cash using a BT payment card at any PayPoint outlet (found in supermarkets, newsagents, local
shops and petrol stations). There is no difference in price depending on the frequency of payment.

In the event of persistent service faults, BT will allow a customer to end their contract during the
minimum term period without having to pay an early termination charge (ETC). Ofcom provides
guidance on the method of calculation for ETCs. Under BT’s Customer Service Guarantee, customers
can claim a rental rebate for the number of days they are out of service if BT fails to repair or provide
a service on time and from Spring 2019, automatic compensation will be available for delayed repair
following loss of service, missed engineer appointments or delays starting a new service. This is a
voluntary agreement industry made with Ofcom in November 2017. The agreement includes BT, Sky,
TalkTalk, Virgin Media and Zen Internet (who collectively service around 90% of landline and
broadband customers in the UK).
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In our experience, many customers appreciate the opportunity to try new services and to take
advantage of promotional services. BT, EE and Plusnet offer a number of different offers and
discounts for our customers but the conditions of our offers are always made clear in our
advertising, in our order journeys (whether online, in person or over the telephone) and in the
confirmation we send to customers after they agree.
In EE, for example, we have made offers of three or six month trials for BT Sport and Apple Music on
our pay monthly mobile plans. Once the free period ends, the product works as a 30 day rolling
contract so it can be cancelled month by month and no new minimum term for the underlying PAYM
plan is entered into. We explain this in our advertising and when the customer is signing up to the
trial. On top of that, we contact customers by SMS towards the end of the free period to tell them
they will be charged going forward.
An alternative offer we sometimes make in BT is a discount for a certain amount of time (such as
three months free for the first three months of a 24 month handset plan). The conditions of an offer
like this (such as the minimum term of the contract, and the price after the discount period) is made
explicit to customers in their order journey and in the confirmation we send to them after they
agree.
In Georgia’s case it appears that the offer of free movies was used to encourage her to re-contract
her TV and broadband. If this was not made explicit to her, and she was unable to resolve the
dispute directly with her provider, she would have the opportunity to resolve the matter using an
independent alternative dispute resolution scheme such as Ombudsman Services or the
Communication and Internet Services Adjudication Scheme (CISAS).
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Sameera was led into purchasing services she clearly did not require. She appears to have been a
victim of aggressive selling practices and perhaps “mis-selling”. Ofcom’s General Conditions and
current UK consumer protection law address the potential for mis-selling by imposing obligations on
Regulated Providers (in this context) to ensure that the information they provide to customers is
accurate and not misleading.
A good sales conversation starts with assessing the customer need and affordability. Our personal
sales method involves first establishing what is important to a customer (what they use, how much
they use, what other products or services interest them) so that we can make offers that are tailored
to them. We actively discourage our agents using ‘hard sell’ techniques because we prioritise
customer satisfaction and agent calls are monitored for compliance with our policies and
procedures. Each circumstance is assessed on a case by case basis and if we felt that a customer had
been mis-sold we would put it right. In Sameera’s case that might involve cancelling the broadband
and SIM-only contracts that she does not require and crediting any associated charges she incurred.
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Annex 2 – simple illustration of differentiated pricing increasing consumer welfare
To illustrate how differentiated pricing can increase consumer welfare, consider a scenario in which
consumers who do not take out a new deal when the fixed term of their contract ends are assumed
to be less price sensitive, on average, than consumers who do. This assumption is not unreasonable
because, with the exception of some vulnerable consumers, all consumers are able to engage with the
market.
In this scenario, the diagrams below illustrate the way in which price (P) affects quantity demanded
for a hypothetical unit of telecommunication services (Q), for price-sensitive consumers, priceinsensitive consumers and all consumers combined.
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If a profit-maximising firm was constrained to set the same price for both types of consumers, it would
set a price of P1+2 as shown in the diagram below, as this is where the additional cost of selling one
more unit (the marginal cost, MC) is equal to the marginal revenue from selling one more unit to the
market as a whole (MR1+2). In this scenario, the net welfare gain for consumers from participating in
the market (measured by consumer surplus) would be as indicated by the shaded areas below.
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However, if a profit-maximising firm was instead able to set differentiated prices in each market, then
it would set a price of P1 for price-sensitive consumers and P2 for price-insensitive consumers as shown
in the diagram below, corresponding to where marginal cost is equal to the marginal revenue for each
group of consumers taken separately. In this scenario, the net welfare gain for consumers from
participating in the market (measured by consumer surplus) would be as indicated by the shaded areas
below.
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As the diagrams above show, it not necessarily the case that consumer welfare is increased by setting
the same price for both groups of consumers. Price-insensitive consumers could benefit, but pricesensitive consumers could suffer, when firms are forced to set the same price for all groups of
consumers, with the exact size of the impact dependent on the precise nature of consumers’
preferences.
We note the suggestion in the super-complaint that average prices may nonetheless be above
competitive levels85; however on that issue see section 1 above on the competitive nature of the
markets and section 5 on the relationship between price differentiation and competition.
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